BEFORE THE
SPEECH-LANGUAGE PATHOLOGY AND AUDIOLOGY AND HEARING AID
DISPENSERS BOARD
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA -

In the Matter of the Accusation Against: Case No. 1C-2012-62
KWANG HO (KEN) LEE OAH No, 2015070100
3130 Olympic Blvd., #3290
Los Angeles, CA 90006

Hearing Aid Dispenser Lxcense No. HA
7552,

Resporident,

DECISION AND ORDER

The attached Stipulated Settlement and Dlsc1plmary OrdeL is hereby adopted by the
Speech-Language Pathology and Audiology and Hearing Aid Dispensers Board, Department of-

Consumer Affairs, as its Decision in this matter,

This Decision shall become effective on C/(’( /V /5— o?ﬁ /6 , ‘
“Ttis so ORDERED (./[5(”@ /5t ﬁfé /‘ o _‘,,“,__' B
Y / :

. FORTHE SP}:ECH LANGUAGE PATHOLOGY
. AND AUDIOLOGY AND HEARING AID

/f)I‘SPENSERs BOARD '

DEPARTMENT OF CONSUMER AFFAIRS




KAMALA D. HARRIS

Attorney General of California

JUDITH T. ALYARADO

Supervising Deputy Attorney General

CHRISTINA L. SEIN

Deputy Attorney General

State Bar No. 229094
California Department of Justice
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-9444
Facsimile: (213) 897-9395

Attorneys for Complainant

BEFORE THE
'SPEECH-LANGUAGE PATHOLOGY AND AUDIOLOGY AND HEARING AID
DISPENSERS BOARD.
DEPARTMENT OF CONSUMER AFFAIRS
. STATE OF CALIFORNIA -

In the Matter of the Accusation Against:

KWANG HO (KEN) LEE
3130 Olympic Blvd., #3290
Los Angeles, CA 90006

Hearing Aid Dispenser License No. HA
7552, .

Respondent.

Case No. 1C-2012-62
OAH No. 2015070100

STIPULATED SETTLEMENT AND
DISCIPLINARY ORDER

ITIS HEREBY STIPULATED AND AGREED by and betweeu the pames to the above-

entitled proceedings that the iollowmg mattels are true:

PARTIES

1. Pau Sanchez (”Compiai,nam“) is the Executive Officer of the Speech-Language

Pathology and Audiology and Hearing Aid Dispensers Board. He brought this action solely in his

official capacity and is represented in this tatter by Kamala D. Harris, Attorney General of the

State of Ca.[i‘fofnia, by Christina L. Sein, Deputy Attorney General.

2. - Respondent Kwang Ho (Ken) Lee ("Respondent") is leplesentmg hlmsolfm this

plocecdmg and has chosen not to exercise his nght to be 1ep1esented by counsel.
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3.~ On or about September 30, 2009, the Spee’ch-Language‘ Pathology and Audiology and
Hearing Aid Dispensers Board issued Hearing Aid Dispenser License No. HA 7552 to KWANG
HO (KEN) LEE (Respondent). The Hearing Aid Dispenser License was in full force and effect at
all times; relevant to the chafg_c—:s brought in Accusation No, 1C-2012-62 and will egipire on
Septémber 30, 2016, unless renewed.

JURISDICTION

4. Accusation No. 1C-2012-62 was filed before the Spéech-Laﬁguage Pathology and
Audiology and Hearing Aid Dispensers Board (Board), Department of Consumer Affai;s, and is
curfently pending against Respondent. '.T.he Accusation and all other statutorily required
documents were properly served on Respondent on April 23, 2015. Respondent timely filed his
Notice of Defense contesting the Accusation. | _ ' | |

5. . Acopyof AccusatibnNo. 1C-2012-62 is attached as exhibit A and incorporated
herein by refererice. .‘

ADVISEMENT AND WAIVERS

6. Respondent has carefully read, and understands the charges and allegations in -

Accusation No. 1C-2012-62. Respondent has also carefully read, and understands the effects of |

this Stipulated Setﬂe’men-t and:Di_‘scipl,ina'ry Order.

7. Respondent is fully aware of his legal rights in this matte‘r, including the right to a
hearing on the charges and a,l.legatioﬁs in the Acc'u-satioh; the right to be represented by counsel at
his own expense; the right to cdnfront and cross-examine the witnesses agaihst him; the right'to
present evidence and to testify on his own behalf; the right to the issuance of sﬁbpoenas to compel
the attendance of witnesses and the production of documents; the right to reconsideration and
court review of an adverse decision; and all other rights accorded by-the California
Administrative Proé;edure Act.and other applicable laWs.

8. Resp'ondent voluntarily, knowingly, ahd intelligently waives and gives up each and
every right set forth ébove. -
"
1
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| probatio, or if an accusation and/or petition to revoke probation is filed against him before the

- settlement, without notice to or participation by Respondent. By signing the stipulation,

‘Respondent understands and agrees that he may not withdraw his agreement or seek to rescind the

stipulation as its Decision and Order, the Stipulated Settlement and Disciplinary Order shall be of

CULPABILITY
9. Respondent does ﬂot contest that, at an administrative hearing, Complainant could
establish a prima facie case with respect to the charges and allegations contained in Accusation
No. 1C-2012-62, ‘
10.  Respondent agrees that his Hearing Aid Dispenser License is subject to discipline and
he agrees to be bound by thg Board's probationary terms as set forth in the Disciplinary Order
below.

[1. Respondent agrees that if he ever petitions for early terinination or imodification of

Board, all of the charges and allegations contained in Accusation No, 1C-2012:62 shall be
deemed true, c01"1'¢cf and fully admitted by Respondent for purposes of any such proceeding or
any other licensing proceeding involving Respondent in the State.of California.

CONTINGENCY

12, This stipulation shall be subject to approval by“tha,Speéoh—Language Pathology and
Audiology and Hearing Aid Dispensers Board. Respondent understands and agrees that counsel
for Complainant and the staff of the Speech-Language Pathology and Audiology and .He_aring'Aid

Dispensers Board may communicate directly with the Board regarding this stipulation and

stipulation prior to the time the Board considers and acts upon it. If the Board fails to adopt this
no force or effect, except for this paragraph, it shall be inadmissible in an)’;"’legal action between
the parties, and the Board slﬂall not be cl_-isqﬁalifiedﬂom further action by having coisidered this
matter. ' |

13, The parties understand e.mcl agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile
signatures thereto, shall have the same force and effect as the originals.

1! '
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14.  In consideration of thé foregoing admissions and stipulations, the parties agree that
the Board may, without further notice orformal proceeding, issue and enter the following
Disciplinary Order:

| DISCIPLINARY ORDER
ITIS HEREBY ORDERED that Hearing Aid Disp‘epser License No. HA 7552 issued to

ReSpc’)ndem‘KWANG HO (KEN) LEE is revoked. However, the revocation is stayed and

Respondent is placed on probation for three (3) years on the following terms and conditions.

L. SEVERABILITY CLAUSE. Each term and condition of probation is a

separate and distinct term and condition. If any term or condition of this Decision and Order, or
any application thereof, is declared unenforceable in whole, in part, o.r to any extent, the
remainder of this Decision and Order, and all other appliﬁaﬁons thereof, shall not be affected.
Each term and condition of this Decision and Order shall separately be valid and enforceable to

the fullest extent permitted by law,

2. OBEY ALL LAWS. Respondent shall obgy all federal, state, US Military

and local laws, including all statutes and regulations governing the practice of the licensee.

Further, Respondent shall, within five (5) days of any arrest, submit to the Board in writing a full

and détailed account of such arrest,

3. COMPLY WITH PROBATION PROGRAM. Respondent shall fully

comply with the Board’s prbbation prbgrany and shall, upon notice, réport to the Bo"ard’_s staff,
Respondent shall contact enforcement staff regarding any questions specific to the probation
6z‘der. hRe’spondent shall not have any unsolicited or unapproved contact with victims or
comp}ai'nahts associated with the case or persons serving the Board as expert consultants.

4. CHANGES OF NAME AND CONTACT INFORMATION, Reélv.ollde11t‘

shall notify the board in writing, within five (5) days of a change of name, residence or mailing
address, telephone number, and email address.

5. SUBMIT QUARTERLY REPORTS. Respondent shall submit to the

Board quarterly reports and verification of actions signed under penalty of perjury. These reports

shall certify and document compliance with all the terms and conditions of probation,

4.
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6. EMPLOYEE NOTIFICATION. When éun'ently employed, applying for

employment, or contracted to provide services as a speech-language pathologist, audiologist,
dispensing audiologist, speech-language pathology assistant, or hearing aid dispenser,.
Respbndent shall notify his or her employer and supervisor or contractor of the probationary
status of Respondent’s license. This notification to the Respondent’s current employer and
supervisor, or contractor shall oceur no later than t'heveffecti\‘/e date of the Decision placing
Respondent on‘probation. Respondent shall notify any prospective employer and supervisor or
contraétor of hié or her probationary status with the Board prior to accépting such employment,

This notification shall include a copy of the Board’s Decision placing Respondent on probation.

Respondent shall provide to the Board the names, physical addresses, and telephone

| numbers of all employers, supervisors and contractors.

Respondent shall complete and sign an agreement with the employer and supervisor, or
contractor, and the Board to allow the Board to communicate with the employer and supervisor or
contractor. ‘ ‘ | | N | |

Respondent shall cause each employer and éupervisor or contractor to squnit quarterly.
written declarations to the Board. These declarations shall include a performance evaluation.

Respondent shall n‘oti’vfy the B.‘oa‘i‘d_, in writing, of any change in his or her employment
status, within five (5) days of such change.

7. INTERVIEWS WITH BOARD REPRESENTATIVES. Respondent shall

appear in person for interviews with the Board, or its designee, upon request at various intervals

and with reasonable notice.

3. EMPLOYMENT LIMITATIONS. While on probation, Respondent may-
not work as a faculty member or instructor in an accredited ofapproved school of speech-
language pathology or school of audiology.

9, ETHICS COURSE. Respondent shall take and successfully complete an

ethics course. Within sixty (60) days of the effective date of the Decision, Respondent shall
submit a plan to comp}y with this requirement. Respondent must obtain approval of such plan by

the Board prior to enrollment in any course of study. Respondent shall successfully complete the
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required educational course no later than the end of the first year of probation. Within seven (7)
days of completion of the course, Respondent shall furnish proof of completion to the Board
immediately. | | . _ | |

10, CONSUMER RESTITUTION FOR HEARING AID WARRANTY
ISSUES. The Board, or ifs designee, shall contact the consumers named in the Accusation
(referenced as “M.Y.” and “J.H.") regarding return (ﬂ‘ the hearing aids purchased from
Respondent fdr a full refund. Upon return of the hearing aids to__Respondeu‘t, Respondent shall
make 1‘¢stitution to M.Y. iﬁ the a.n;ount "o'f $2,600.00 and J.H. in the amount of $1,400.00, within
one (lj year of the eﬁ’eétive date of the decision. Restitution payments may be made in
instal‘lménts, subject to approvél by the Board, or its designee, as to the frequency and amount of

the installment payments. Respondent shall provide the Board copies of the cancelled checks to

each consumer within ten (10) days of receiving said cancelled checks, or.an alternate proof of

payment appfoved in‘advance by the Board. The cost of providing copies of the cancelled checks

or other proof of payment shall be paid by the Respondet.

1, RECOVERY OF COSTS. Rt;spondeh.t shall pay to the Board its costs of |
investigation and enfm.'cementl in the amount of $2,400.00. Such costs shall be payab'le to the
Speech-Language Pathology and Audiology and Hearing .Aid Dispensers Board and are to be paid
regardless of whether probavtic:m- is tolled. Failure to pay such costs shall bé considered a violation
of probation. Any and all requests for a payment plan shall bé submitted in writing by
Respondent and approved by the Board, with full payﬁnent of all costs réquired by this condition
to be received by the Board no latér than sixfy (60) days prior of the end of probation.

Respondent shall pay to the Board its cost of probaﬁon monitoring on a monthly basis

dliring the probationary term.

12, FUNCTION AS A LICENSEE. Respondent, during the period of .
probation, shall engage in the practice of hearing aid dispensing in Cali‘[’omia for a minimum of
sixteén (16) ho.urs »f)er \.v'eek or si.ﬁty—fbur‘(64) hdurs per caleﬁdar month. For the purpose of
comp}iancg with this section, “engaged in the practice of hearing aid dispensing in California”

may include, when approved by the Board, volunteer work in héaring aid dispensing, or work in

6 .
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any non-direct patient position that requires licensure. In the event Respondent should leave
California to practice outside the state, Respondent must provide written notification (within five

(5) calendar days) to the Board of the dates of departure and anticipated return to the state.

Respondent’s probation is tolled, if and when Respondent ceases practicing in California.

Practice outside of California will not apply to the reduction of the probationary period.

. In the event Respondent ceases to practice a minimum of sixteen (16) -hours per calendar -
wéek or sixty-four (64) hours per calendar month in California, Respondent must brovide written
notification of that fact to the Board. The period when the Respondent is not practicing the
minimum number of hours noted above, will not apply to the reduction of the probationary
period. Absence from practice shall not relieve the Respondent from maintaining a current
license. For purposes of this term and condition, 'noﬁ-prac‘tice due to Board ordered suspension
shall not be considered a period of non-practice. If Respondent stops practicing in California for
a total of five (SI) years for a speech-language pathologist, audiologist, or speech-]angué ge
pathology assistant, or three (3) yea.rsv:for a hearing aid clispenser,. and fails to renew his license,
Respondent’s license shall be aut_oméﬁca’lly Ca'ncelljed,‘ | | -

If RéSpondent has not comiplied with this term and condition during the probationary
period, and Respondent has presented sufficient documentation of ﬁis or her gbod faith efforts to
comply with this term-and condition, and if Respondent is f‘n compliance with all other probation
terms and conditions, the Bo‘ard, in its sole discretion, may grant an extension of Respondént’s
probation period up to one year without further hearing in order to comply with this term and
condition. During the one year extension, all original terms and conditions of probation shall
apf?ly unless th.eiy have been modiﬁed by the Board via a petition for modification of prdbation, :

13. © VOLUNTARY LICENSE SURRENDER. During Respondent’s term of

probation, if he or she wishes to cease practice, Respondent may request in writing to surrender
the licensé(s) 'to the Board. The Board shall evaluate the request based on the factual
circumstances surrounding that particular request, and notify Respondent in writing whether is
has been granted. Upon formal abc&ptance of the license surrender, Respondent’s license will no

longer be subject to the terms and conditions of probation. Respondent shall return the pocket
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license(s) and wall certificate(s) to the Board within ten (10) days of the effective date of the
surrender. ‘ '

Surrender of Respondent’s license shall be considered a disciplinary action and shall
become a part of Respondent’s license history with the Board. If Respondent re-applies for a
license, the application shall be 'treatéd as a petition for reinstatement of a revoked license.

14, VIOLATION OF PROBATION, If Respondent violates probation in any

respect, the Board may seek to revoke probation and carry out the disciplinary ordet that was

stayed. The Respondent shall feceive prior notice and the opportunity to be heard. Ifa Petition to}

Revoke Probation, an Accusation; a Petition to Vacate Stay or other formal disciplinary action is

filed against Respondent during probation, the Board shall have continuing jurisdiction and the
period of probation shall be extended and Respondeﬁt shall comply with all probation terms and
conditions until the matter is final. No petition for modification or termination of probation shall
be ’oons‘idered while there is an accusation or petition to revoke probation pending against
Respondent. r ‘ |

15, COMPLETION OF PROBATION. Respondent’s Iicgnse will be fully

restored upon successful completion of probation,

16, PRACTICE RESTRICTIONS: SERVING AS A SUPERVISOR.

Respondent may not function as a supervisor for any required professional experience (RPE)
candidate, or any registered paraprofessional support personnel, or trainiée during the period of
probation or until approved by the Board.

17. SUPERVISED PRACTICE. Within thirty (30) days of the effective date

of this deci'sion., Respondent shal] submit to ﬂ1e Board, for its prior approval, the naﬁle and
qualiﬁcati_ons of one or more proposed supervisors. Each supervisor shall have been licensed in
California for at least three (3) years and have no current or prior disciplinary action by the
Board. An administrative citation and fine does not constitute discipline and therefore, in and of
itself, is not a reason to deny an individual as a supervisor. The supervisor shall be independent,

with no current.or prior busiress, or professional relationship, other relationship that could
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reasonably be expected to compromise the ability of the supervisor to provide impartial and
unbiased supervision of the Respondent.

The Board will advise Respondent within two wéeks whether or not the proposed
supervisor and plan of supervision are approved. Respondent shall not practice until receiving

notification of Board of the approval of Respondent’s choice of a supervisor and plan of

-supervision. All costs of the supervision shall be borne by the Respondent.

~"The plan of supervision shall be general and not require the physical presence of the

supervisor during the time services are performed, but does require an occasional, random review

of the work performed as well as quarterly monitoring visits at the office or place of practice.
Additionally, the supervisor shall have full and random access to all patient records of
Respondent. The supervisor may evaluate all aspects of Respondent’s practice regardless of
Responclent's; areas of déﬁciencies.

Eaéh, pfoposed supervisor shall be a California licensed I'-l“eal"ing Aid Dispenser who shall
submit written reports to the Board on a quartetly basis verifying that supervision has taken place
as required land include an evaluation of Respondent’s performance. It shall be Respondent’s
respdnsibi[ity to as‘sui‘é that the 1‘ed11i1'ed reports are filed in a timely maﬁn’er.

If the supervisor terminates his or her supervision or is .n‘o lrongev:'r available to serve in the

supervisory role, Respondent must submit to the Board the name or names of a new supervisor

» within fifteen (15) days. If a new supervisor is not apptoved by the Board within thirty (30) days

from the date of resignation of the previous supervisor, Respondent shall be suspended from
practice until a new supervisor has been approved by the Board and necessary documents are

filed with the Board. All costs of the sﬁp‘ewision shall be borne by the Respondent.

18. ANNUAL lN‘SPECT‘ION,‘ Throughout fhe entire probation period, Respon’dent
shall allow for an annual inspection of records to be conducted by the Board or Board
representatives. The first inspection of records shall occur wfifhin six (6) months of the effective
date of this decision. Respondent is responsible for the entire cost of each inspection and shall
reimburse the Board fo1" said costs within thirty (30) days of written notification of th‘e total cost

of each inspection. If, after two annual inspections, Respondent’s records do not show a pattern
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of violations, the Board may waive future inspection requirements.

' ACCEPTANCE

1 have carefully réad the Stipulated Settlement and Disciplinary Order. 1 understand the

stipulation and the effect it will have on my Hearing-Aid Dispensei' License. I enter into this

to be bound by the Decision and Order of the Speec‘h—Language Pathology and Audiology and

Hearing Aid Dispensers Board.

patep: >~/ § 70 jrog
. ~ KWANGHOTKEN) LEE
Respondent E

ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

Dispensers Board. - -

Dated: Respectfully submitted,

KAMALA D. HARRIS

Attorney General of California
JUDITHT. ALVARADO

Supervising Deputy Attorney General

CHRISTINA L. SEIN
Deputy Attorney General
Attorneys for Complainant

LA2014614586
61869011.doc
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of violations, the Board may waive future inspection requirements.

ACCEPTANCE

I have carefully read the Stipulated Setflement and Disciplinary Order. I understand the

stipulation and the effect it will have on my Hearing Aid Dispenser License. I enter into this

| Stipulated Settlement and Disciplinary Order voluntarily, knowingly, and intelligently, and agree

to be bound by the Deciston and Order of the Speech-Language Pathology and Audiology and

Hearing Aid 'Dispensers Board.

DATED:

KWANG HO (KEN) LEE
Respondent

ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully
submitted for consideration by the Spéech-Language Pathology and Au_diolbgy and Hearing Aid

Dispensers Board.

Dated: 7} / 7/0({ Hﬂ , , Respectfully submitted,

KaMALA D. HARRIS

Attorney General of California

JUDITH T. ALVARADO

Supervising Deputy Attorney General -

G\

. CHRISTINA L. SEIN
“ Deputy Attorney General
Attorneys for Complainant

LA20:14614586
6186901 1.doc

10

STIPULATED SETTLEMENT (1C-2012-62)




Exhibit A

Accusation No. 1C-2012-62




N

(O3]

O O N Y M

KAMALA D. HARRIS

Attorney General of California

JUDITH T. ALVARADO

Supervising Deputy Attorney General

CHRISTINA L. SEIN

Deputy Attorney General

State Bar No. 229094
California Department of Justice
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013

" Telephone: (213) 897-9444 -

- Fagsimile: (213) 8§97-9395

E-mail: Christina.Sein@doj.ca.gov
Attorneys for Complainant

FILED - STATE OF CALIFORNIA
Speech-Language Pathology & Audiology
& Hearing Aid Dlspensers Board
Sacrame to, Ca!lfor aon April 23, 2015

,M/ /] ,JW

BEFORE THE -
SPEECH-LANGUAGE PATHOLOGY AND AUDIOLOGY AND HEARING AID
, DISPENSERS BOARD
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

KWANG HO (KEN) LEE
3130 W. Olympic Blvd., #290
Los Angeles, CA 90006 '

Hearing Aid Dispenser Llcense No. HA
7552,

Respondent.

o

Complainant alleges:

Case No. 1C-2012-62

|ACCUSATION

PARTIES -

1. Paul Sanchez (Complainant) brings this Accusation solely in his official capacity as

the Executive Officer of the Speech—Language Pathology and Audiology and Hearing Aid

Dispensers Board, Department of Consumer Affairs (Board).

2. Onor about September 30, 2009, the Board issued Hearing Aid Dispenser License

| Number HA 7552 to Kwang Ho (Ken) Lee (Respondent). Said license was in full force and .

effect at all times relevant to the charges brought herein and will expire on September 30, 2015,

~unless renewed.
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‘ JURISDICTION
3. This Accusation is brought before the Board under the authority of the following
laws. All section references are to the Business and Professions Code unless otherwise indicated.

4,  Section2531.02 of the Code states:

"Protection of the public shall be the highest priority for the Speech-Language Pathology
and Audiology and Hearing Aid Dispensers Board in exercising its licensing, regulatory, and
disciplinary finctions. Whenever the pi'oteoti_on of the public is inconsistent with other interests
sought to be promoted, the protection of the public shall be paramount.”

5. Section 651 of the Code states in per’tinént.part:

~“(a) Tt is unlawful for any i361'son licensed undler this division or under any initiative act
referred to in this division to disseminate or cause to be disseminated any form of public
communication containing a false, fraudulent, misleading, or deceptlve statement, claim, or image
for the purpose of or hkely to induce, directly or indirectly, the rendering of professmnal services
or furnishing of products in connection with the professional practice or business for which he or
she is licensed. A "public communication" &s used in this section includes, but is not limited.to;
communication by means of mail, television, radio, 11’10111011 picture, newspapet, book, list or
dlrectcny ot llealmc zuts p1 acmxonels Intemei or othe1 electtonic commumca’tlon

“(b) A false, ﬁ'au.‘dulent, misleading, or deceptive statement, claim, or image includes a
statement or claim that doés any of the following:

f‘(l) Contains a mi‘srepresentation of fact.
“(2) Is likely to mislead or deceive because of a failure to disclose material facts.
“(3) (A) Is intended or is likely to create false or Lmjustiﬁed expectations of favorable

results, including the use of any photograph ot othet image that does not accurately depict the

results of the procedure being advertised or that has been altered in any manner from the image of

the actual subject depicted in the photograph or image. ...
*“(4) Relates to fees, other than a standard consultation fee or a range of fees for
specific types of services, without fully and specifically disclosing all variables and other material

factors.

1w
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“(S)ACo.ntains other representations or implications that in reasonable probability will
cause an ordinarily pruden’f person to misunderstand or be deceived.

““(6) Makes a claim either of professional superiority or of performing services in a
superior manner, unless that claim is relevant to the service being performed and can be
substantiated with objective scientific evidence.

“(7) Makes a scientific claim that cannot be substantiated by reliable, peer reviewed,
published scientific studies. |

“(8) Includes any statement, endorsement, or testimonial that is likely to mislead or
deceive because of a failure to disclose material facts.

«

“(e) Any person so licensed may not use any prbfe‘ssional card, professional announcement
card, office sign, letterhead, telephone directory listing, medical list, medical directory listing, or
a'similar professional notice or device'if it includes a statepment_ or claim that is false, fraudulent,
misleading, or deceptive wﬁhin the meaﬁing of s‘ubdi\?isioﬁ (b).

) . . ,

“(g) Any violation of.thi"‘s section by a person so licensed shall constitute good cause for
revocation or suspension of-his or her Iicensé or-other disciplinary actio.n. ‘

2%

6. Section 2533 of the Code states:

"The board may 1'eﬁxse to issue, or issue subject to terms and conditions, a license on the
grounds specified in Section 480, or may suspend, revoke, or impose terms and conditions upon ‘
the license of any-liéensee for any of the following: _

n

"(e) Committing a dishonest or fraudulent act that is substantially related to the
qualiﬁcati,ons, functions, or duties of a licensee,

"(f) Incompetence, gross negligence, or repeated negligent acts.

113

"(k) Violation of Section 1689.6 or 1793.02 of the Civil Code."
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7. Section 2538.11 of the Code states:

"(a) Practice of fitting or selling hearing aidé,' as used in this article, means those practices
used for the purpose of selection and adaptation of hearing aids, including direct observation of
the ear, testing of hearing in connection with the fitting and selling of hearing aids, taking of ear
mold impréssions, fitting or sale of hearing aids, and any necessaty postfitting counseling.

"The practice of fitting or selling hearing aids does not include the act of concluding the
transaction by a retail clerk.

"When any audiometer or other equipment is used in the practice of fitting or selling
hearing aids, it shall be kept properly calibrated and in good working condition, and the
calibration of the audiometer or other equipment shall be checked at least annually. |

"(b) A hearing aid dispenser shall not conduct diagnostic hearing tests when conducting
tests in connection with the practice of fitting or selling hearing aids:

"(c) Hearing tests conducted pursuant to this article shall include those that are in
compliahce with the Food and Drug Administration Guidelines for Hearing Aid Devices and
those that are specifically covered in th_e licensing examination pi‘epared and administered by the
board."

8. Section 2538.35 of thé Code states:

a written receipt, signed by or on behalf of the licensee, containing all of the following:

"(a) The date of COnsﬁmmation of the sale,

"(b) Specifications as to the make, serial number, and model nuﬁaber of the hearing aid or
aids'sold. |

"(c) The address of the principal placé of business of the licensee, and the address and
office hours at which the licensee shall be available for fitting or postfitting adjustments and
servicing of the hearing aid or aids sold.

"(d) A statement to the effect that the aid or aids delivered to the purchasei' a%e used or
1'econditionéd, as the case may be, if that is the fact.

"(e) The number of the licensee's license and the name and license umber of any other

4

"A licensee shall, upon the consummation of a sale of a hearing aid, deliver to the purchaser
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hearing aid dispenser or temporary licensee who provided any recommendation or consultation
regarding the purchase of the hearing aid. .

"(f) The terms of any guarantee or written warranty, required by Section 1793.02 of the
Civil Code, made to the purchaser with respect to the hearing aid or hearing aids."

9.  Section 2538.36 of the Code states:

';('a) Whenever any of the following conditions are found to exist either from observations
by the licensee or on the basis-of informati_on fumisk‘led by the prospective hearing aid user, a
licensee shall, prior to ﬁttmg or selling a hearing aid to any individual, suggest to that individual
in writing that his or her best interests would be served if he or she wbuldbconsult a licensed
physician specializing in. diseases of the ear or if no sﬁjch: licensed 'phys_ician is ava'ilable in the
céimnuni‘ty then to a duly licensed physician:

"(1) Visible congenital or traumatic deformity of the ear.

"(2) History of, or active drainage from the ear within the previous 90 days.

"(3) History of éu’d:den or rapidly progressive hearing loss within the previous 90 days.

"(4) Acute or chronic dizziness.

©"(5) Unilateral hearing loss of sudden or recent onset within the previous 90 days.

"(6) Signiﬁc’aﬁt air-bone gap (when generally acéeptable standards have beer established),

"(7) Visiblevevidence of significant cerumen accumulation or a foreign body in the ear
canal. A

"(8) Pain or discomfort in the ear.

"(b) Né refeﬁ‘al for medical obi;ﬁon need be made by a@y licensee in the instance of
replacement only of a hearing aid that has been lost or damaged beyoﬁd repair within one year of
the date of purchase. A copy of the written recommendation ShEiH' be retained by the licensee for
the period provided for in Section 2538.38. A.person receiving the written recommendation who
elects to purchase a hearing éid shall sign a receipt for the same, and the receipt shall be kept with
the other papers retained by the licensee for the period provided for in Section 2538.38. Nothing
in this section required to be performed by a licensee shall mean that the licensee is engaged in
the diagﬁosis of illness or the practice of medicine or any other activity prohibited by the

5
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provisions of this code."

10. California Code of Regulations, title 16, section 1399.126, states:

"(a) For purposes of Section 3365.5 of the code, a significant air-bone gap is defined as a
difference of 15 decibels or more between the higher air conduction and the lower bone
conduction pure tone thresholds at 2 or more succeeding octave frequencies of 560 Hertz through
and including 4000 Hertz. " |

"Cb) Tests for significant air-bone gap shall be performed in a suitable environment using
appropriate equipmenf to establish thresholc{ values and with approi:riate. masking procedures
employed."

11. California Code of Regulations, title 16, section 1399.127, subdivision (9) states:

“9) Refei's toa dispensei-'s certification by a professional organization but either does not
include the name of the certifying organization or, includes the name written in a manner not
easily understood by consumers, |

Conect John Doe, Heari mg Aid Dlspensel Lic. No. HA-xooex

NB- HIS Certified by the National Board of Ccrtmcatlon in Hearing Instmment Sclences

Incorrect: Johm Doe, NB-HIS.”

12.  California éo’de ‘Qf Regulations, title 16, section 1399. 130, subdivision (d) states:

“Notwithstanding the causes for ‘action listed under Section 2533 of fhe C’odé thé Board
may deny, issue subject to terms and condluons SUSpend or 1evol<e a license, or 1mpose
conchtlons of probation upon a licensee, for any of the followmg causes;

“(d) Failure to cooperate and participate in any board investigation pending against the
licensee. This subsection shall not be construed to deprive a licensee of any pri\rilgge guaranteed
by thé Fifth Amendme:ﬁ to the Constitution of the United States, or any other constitutional or
statutory privileges‘. This subsection shall not be construed to require a licensee to cooperate with
a request-that would require the licensee to waive any constitutional or statutory iarivilege or to
comply with a request for information or other matters within ari unreasonable period of time in
light of the time constraints of the licensee's practice. Any exercise by a licensee of any

6
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constitutional or statutory privilege shall not be used against the licensee in a regulatory or
disciplinary proceeding against the licensee.”

SONG-BEVERLY CONSUMER WARRANTY ACT

13, Civil Code Section 1793.02 states in pertinent part:'

(a) All new and used assmwe devices sold at retail in this state shall be accompanied by
the retail seller's vmttcn waumty which shall contam the following language: “This assistive
device is warranted to be specﬁicﬂly fit for the paﬂlcular needs of you, the buyer. If the device is
not specifically fit for youx particular needs it may be returned to the seller within 30 days of the
date of actual receipt by you or completion of fitting by the seller, whichever occurs later. If you
return the device, the seller will either adjust or replace the device or promptly refund the total
amount paid. This watranty does not affect the protections and remedies you have ﬁnd_er other |
laws.” In lieu of the words “30 days” the retail seller may specify any 10n0e1 period.

“(b) The langnage prescribed in subdivision (a) shall appear on the first page of the
warranty in at least 10-point bold type. The warranty éhall be delivered to the buyer at the .time of
the sale of the device. .

| “(c) If the buyer returns the device Withiﬁ the period sp ecified in the written warranty, the
seller shall, without charge and within a reasonable time, adjust the devwe or, if appropriate,
rephce it with a dev1cc that is spec1ﬁcally fit for the pamcular needs of the buyer. If the seller
does not adjust or replace the device so that it is specifically fit for the particular needs of the
buyer, the seller shall promptly refund to the buyer the total amount paid, the transaction shall be
deemed rescinded, and the seller shall promptly return to the buyer all payments and any assistive
device or other considera_.tion. exchanged as part of the fransaction and shall promptly cancel or
cause to be canceled all contracts, instruments, and security agreements executed by the buyer in

connection with the sale. When a sale is rescinded under this section, no charge, penalty, or other

fee may be imposed in connection with the purchase, fitting, financing, or return of the device.

3 »
e

! The text of section 1793.02 of the Civil Code quoted herein is the text of the section as it
existed on the dates of the violations alleged. '
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COST RECOVERY

14, S‘é_ction 125.3 of the Code states, in pertinent part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not-to exceed the reasonable costs of the investigation and
enforcéméni‘ of the case.

COMPLAINT FILED BY M. V.

15. M. Y., a77-year-old male (at the time of purchase), saw an advertisement for hearing
aids promising clear sound without noise of distortion. The advertisement was by “Ken Lee:
HIS”, “Board Certified UCLA” of Modus Hearing Aids (Modus). On or about December 2,
2010, M. Y. went to Modué and, at first, he did not want to purchase the hearing a@ds because it ‘
was‘s'ti.ll difficult to understand What others were saying, Respondent, however, assured M. Y. -
that it would only take a few adjustments of the hearing aids. Accordingly, M. Y. purchased-a
pair of Starkey S, High End hearing aids, serial no. 11001422 (right) and no. 11001421 (left) for
§2,600. ' | |

16. From the date of purchase until July 16, 2012, M. Y. states he had approximately 20

adjustments with no improvement and contends that the hearing aids were _getting worse. M, Y, |
alleges that he asked for a refund, but was refused. | |

17. M. Y. provided the Board a copy of the irivoice dated December 2, 2010 and sigried
by Respondent on December 3,2010. The invoice does not have a hearing aid license number
printed on it, the hearing aid serial 1;11111bers, or the date and signature indicating the
consurnmation of the heat-ing aid sale (delivery:or ﬁttiﬁg date). The Song-Beverly Consumer
Warranty Act is not printed in bold; does not appear to be 10-point or larger font, the terms of the
warranty are not explained, and‘ the language has béén modiﬁéd with statements added régarding
the 17étehtio.ﬁ of fees in the event of a refund. The warranty also does 11.6f incll.ude the office hours
that Respondent would be available for fitting or post-fitting adjustments and servicing of the
hearing aids.

18.. Inresponse to the Board’s request for all documents relating to M. Y., including the
purchase agreement, delivery receipt, and chart notes, Resi;ondeni‘ provided a registration form

8
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lacking the required FDA questions, an unidentified copy of a test with air conduction testing
only and no patient name, and a copy of an invoice dated December 2, 2010, W'hiCh lacked
hearing aid serial numbers and contained modified language from the Song-Beverly Consumer
Warranty Act.

19.. Inresponse to the Board’s repeated requests for'chaft notes regarding adjustments to
M. Y.’s hearing aids, Respondent provided audio testing from Noah dated December 3, 2010 with
air conduction testing only, and Starkey soffware fitting étunn1a1'ies dated December 3, 2010,
January i2, '201 1, and October 23, 2011, with no notes or comments. The hearing aid ‘seriai
numbers identified on the Noah testing and fitting summaries do not match M. Y.’s hearing aid
serial numbers. |

FIRST CAUSE FOR DISCIPLINE

(Incompetence, Gross Neglioenc‘e, and/or Repeated Negligent Acts)
20, Respondent s license is subject to disciplinary action under sections 2533,

subdivision (f), 2538.11, subdivision (c), 2538.35, subd1v1s1ons (b), (e), and (f), and 7538 36 of

the Code, section 1793.02, subdivisions (a), (b), and (¢) of the Civil Code, and Title 16, sections

1599. 126, subdivision (b), 1399.127, subdivision (9), and 1399.130, subdivision (d), of the
California Code of Regulations, 1n that Respondent exhibited incompetence, gross negligence;
and/or committed repeated negligent acts in his caté-and titjéaﬁnent of M. Y., as more particularly
alleged hereinafter: | '
21. Respondent’s practice as set forth above in Paragraphs 15 through 19 are incorporated
by reference as if fully set forth herein.
22. Respondent’s practice includes the following acts and/or omissions which constitute -
extreme departures from the standard of care, incompetence and i'epeated negligent acts;
A, Respondent’s registration form lacked the required FDA questions necessary to
determine the need for medical referral and clearance prior to the selling or fitting of hearing aids.
B. Respm}dent failed to perform bone conduction testing 6f M. Y. as required to
determine the need for medical referral and clearance prior to the selling or fitting of hearing aids.
C. ‘Respondent failed to perform post-fitting verification t:esting_.

-9
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- D. Respondent’s invoice failed to comply with the requirements for written
receipts and violated the Song-Beverly Consumer Warranty Act.

E. Respondent’s advertisement does not properly identify himself as a hearing aid
dispenser, which should show his California hearing aid dispensing license number, and holds
himgelf out as being “Boafd Certified UCLA” when there are no schools in California which offer
Board Certification in hearing aid dispensing.

P Respondent demonstrated poor recordkeeping and failed to comply with the
Board’s repeated requests to provide complete docunﬁntation related to M.Y.’s records.

23, Respondent’s acts and/or omissions as set forth in paragraphs 20 through 22, above,
whether proven individually, jointly, or in any combination thereof,‘ constitute incompetence,
gross negligence, and/or repeated negligent acts pursuant to section 2533, subdivision (f), of the
Code. Therefore, cause for discipline exists.

SECOND CAUSE FOR DISCIPLINE

(Dishonest or Fraudulent Act That is Substantially Related to the Qualifications, Functlons,

or Duties of a Licensee)

24. Respondent’s license is subject to disciplinary action under sections 2533,
sub‘diﬁ‘ision (e), and 651, subdivisions (&), (b), and (e), of the Code, section 1793.02, subdivisions
(a), (b), md (c) of the Cl‘v’ll Code, and Title 16, sections 1399 127, subdivision (9), and 1399.130,
subdivision (d), of the C"Lhiomla Code of Regulations, in that’ Respondent committed a dishonest
or fraudulent act, as more particularly alleged helemaﬁe1

25. Respondent’s practi ce as set forth above in Paragraphs 15 through 19 are incorporated
by reference as if fully set fouh herein. o

26. Rcspondent s practice includes the iollowmcr dishonest or fraudulent acts: |

A Respo.ndent‘s invoice failed to comp].y with the requirements for written

receipts and violated the Song-Beverly Consumer Warranty Act.

B. - Respondent’s advertisement does not properly identify himself as a hearing aid |

dispenser, which should show his California hearing aid dispensing license numbet, and holds

himself out as being “Board Certified UCLA” when there are no schiools in California which offer
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Board Certification in hearing aid dispensing.

THIRD CAUSE FOR DISCIPLINE

(Violation of the Song-Beverly Consumer ‘/Varrantyh}Act)

27. Respondent’s license is subject to disciplinary action under sections 2533,
subdivision (k), of the Code and section 1793.02, subdivisions (a), (b), and (c), of the Civil Code,
in that Respondent’s written warranty violates the Song-Beverly Consumer Warranty Act, as
more particularly alleged hereinafter: .

28. Respondent’s practice as set forth above in Paragraphs 15 through 19 are incorporated
By reference as if fully set forth herein,

29. The Song-Beverly Consumer Warranty Act is not pr'iﬁted‘ in bold on Respvondent’s
written warranty, does not appear to be 10-point or larger font, the terms of the warranty ére not
explained, and the language has been mc;diﬂed with statements added i'egarding the retention of
fees in the event ofa 1‘4eﬂ1'nd. The warranty also does not include the office hours that Respondent

would be available for fitting or post-fitting adjustments and servicing of the hearing aids.

COMPLAINT FILED BY J. H.

30.  J. H., a 63-year-old male (at the time of purchase), alle ges that he visited Modus in

‘June 2012 to have his he-eu'ing tested by Respondent, who recommended a left hearing aid. J. H.

purchased the hearing aid for $1,400 and alleges that, after five adjustments oedn*ring in the July
through November 2012 timeframe, the hearing aid Wﬁs useless and provided no benefit. -

31, InJuly2013, Respondent told J. H that no further adjuétmenté were possible and
reconmended that[.T . H. continue using the hearing aid. J. H. continued to wear the hearing aid,
vwhich he claimed had zero effectiveness, and 1'equested‘ arefund in August 2013. Respondent
refused to provide a refund. . |

32, I H. provided the Board a copy of an invoice dated July 9, 2012 for a Starkey S, high
end, RIC hearing aid. Inresponse to the Board’s request, Respondent provided a copy of an
invoice for J. H. dated October 9, 2012. The invoices do not have a hearing aid license number

printed on it, the hearing aid serial numbers, or the date and signature indicating the

consummation of the hearing aid sale (delivery or fitting date). The Song-Beverly Consumer
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Wérranty Act is not printed in bold, does not appear to be 10-point or larger font, the terms of the
warranty are not explained, and the language has been modified with statements added ﬂegarding
the retention of fees in the event of a refund. The warrénty also does not include the office hours
that Respondent would be available for fitting or pbst~ﬁtting adjustments and servicing of the
hearing aids.

33. Inresponse to the Board’s request for all d’oc-_uménts relating to J. H., including the
purchase agreement, deiivery receipt, and chart notes, Respondent provided the October 9, 2012 .
hwé ice mentioned above and a-computer printout of an audiogram with the priﬁte.d date of
e"\'laluation as September 5, 2012, however, handwritten next to that date is “June 10, 2012, The
provided aundiogram lacks boue conduction testihg. . -

34. The Board renewed ifs request for all documents related to J. H. having not received
all previoﬁsly requested documents. Respoﬁclexlt_lleve1' respdnded to the Board’s last request.

FOURTH CAUSE FOR DISCIPLINE

(Incompetence, Gross Negligence, and/or Repeated Negligent Acts) |
35, Respondent’s license is subject to disciplinary action under sections 2533,
subdivision (£), 253; 8.11, 'subdivisi.on (c), 2538.35, sﬁbcﬁvisi‘ons (b), (e), and (f), and 2538.36 of
the Code, section 1793.02,. subdiVisioqs (a), (b), and (c) of the Civil Code, and Title 16, sections
1399.126, subdivision (6), 1399.127, Stlbdiviéion (9), and 1399.130, stibdivision (d), of the
Califo_rhié Covde of Regulations, in'that Respondent e_Xhﬁbit.ed incompetence, gross negligence,
and/or committed repeated negligent acts in his caife and treatment of J. H., as more particularly
alleged hereinafter: ‘
36. Respondent’s practice as set'forkth‘ above in Paragraphs 30 through 34 are incorporated
by' reference as if fully set forth herein.
37. Respondent’s practice includes the foIlbvviug-acts and/or omissions which constitute
extreme departures from ;che standard of care, incompetence and repeated negligent acts:
A, There was no patient case history ot information forms, chart notes, or any
documentation with the required FDA questions necessary to determine the need for medical

referral and clearance prior to the selling or fitting of hearing aids.

12
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B. Respondent failed to perform bone conduction testing of J .H.as required to .
determine the need for medical referral and clearance prior to the selh’né or fitting of hearing aids.

C. The audiogram has conflicting dates of evaluation and the test should have been
performed prior to the sale and fitting of the hearing aid.

D. Respondent failed to perform post-fitting verification testing.

E. Respondent’s invoice failed to comply with the requirements for written
receipts and violated the Song-Beverly Consumer Warranty Act,

F. Respondem demonstrated poor recordkeeping and failed to comply with the
Board’s repeated requests to provide complete documentation related to J, H.’s records.

38. Respondent’s acts and/or omissions as set forth in paragraphs 35 through 37, above,

whether proven individuaﬂy, jointlj, or in any combination thereof] constitﬁte incompetence,
gross negligence, and/or repeated negligent acts pﬁrsuant to section 2533, subdivision (@), of the

Code. Therefore, cause for discipline exists.

FIFTH CAUSE FOR DISCIPLINE

(Violation of the Song-Beverly Consumer Wa.r1~anfy Act)
39. Respondent’s license is subject to disciplinary action under sections 2533, '
subdivision. (k)_.,, of the Code and section 1793.02, 's‘ubdi‘visio'ns (a), (b), and (c), of the Civil Code,
in that Respondent’s written warranty violates the ‘Song-B everly Consumer Warranty Act, as
more particularly alleged hereinafter:
, 40. Respondenf"s' practice as set fort.h above in Paragraphs 30 through 34 are iﬁcorporated
by reference as if fully set forth herein.

41, The Song-Beverly Consumer Wé‘ltf&nty Act is not jarinted in bold on Respondent’s
written warranty, does not appear to be 10-point or larger font, the terms of the wal'rallfy are not
explained, and the language has been modified with statements added regarding the retention of
feeg in the event of a refund. The warranty also does not include the office hours that Respondent
wéuld be available f;)r.ﬁtting or post-fitting adjustments and servicing of the hearing aids.

"
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PRAYER
WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Speech-Language Pathology and Audiology and Hearing Aid
Dispensers Board issue a decisioh: '
| 1. Revoking or suspending Hearing Aid Dispenser License Number HA 7552,' issued to
Kwang Ho (Ken) Lee; - |

2, Ordering Kwang Ho. (Ken) Lee to pay the Speech—Languég_e Pathology and

- Audiology and Hearing' Aid Dispensers Board the reasonable costs of the investigation and

enforcement of this case, pursuant to Business and Professions Code section 125.3; and

3. Taking such other and further action as deemed necessary and proper.

DATED: Allpr// 2'3/, 2015 @S—%

PAUL SANCHEZ
Executive Officer
Speech-Language Pathology and Audiology and Hearing
Aid Dispensers Board
" Department of Consumer Affairs
State of California
Complainant

LA2014614586
61548042.docx
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